Principled Stand Against International Lawlessness


Lt. Watada Wins Preliminary Injunction in Federal District Court
by Luke Hiken
In June, 2006, First Lt. Ehren Watada refused an order to deploy to Iraq on the grounds that the war was illegal, and he would not participate in it.  The military’s response was foreseeable and immediate: He was charged with a series of violations of articles 87 and 133 of the Uniform Code of Military Justice, and ordered to stand trial.  Specifically he was charged with Missing Movement (refusing to board the airplane for Iraq) and Conduct Unbecoming an Officer (making statements about the illegality of the war.)  It was Lt. Watada’s intention to argue to a military jury that he believed he was acting legally in refusing to fight in Iraq, and in speaking out about the war crimes being committed there.

In early February, 2007, Lt. Watada went to trial before a general court-martial, convened at Ft. Lewis, Washington. He was represented by Eric Seitz, a long-time member of the NLG’s Military Law Task Force.  Prior to trial, Lt. Watada had entered into a stipulation, acknowledging that he had refused to board the airplane, and explaining his reasons for doing so.  The stipulation of facts formed the basis for a pretrial agreement, entered into with the consent and knowledge of the prosecutor (identified as “trial counsel” in a military tribunal), the defense, and the military judge, Lt. Col. John Head.

The terms of the pre-trial agreement required compliance with the stipulation, and established a maximum punishment that Lt. Watada would receive, if convicted of all charges.  In military courts, a defendant can enter into a pretrial agreement, and then have the opportunity to argue for a more lenient sentence from the military jury (identified as “members” of a court-martial.)  The jury is not informed as to the specific sentences set forth in the agreement.  If the jury returns a lesser sentence than that provided for in the pretrial agreement, the defendant gets the benefit of the lighter sentence.

Judge Barred Military Law Expert 

Judge Head, of the military court, had ruled that Lt. Watada would not be permitted to put on testimony of any international law experts, or any other witnesses who would testify concerning the illegality of the war.  This was a ruling that the defense indicated it would challenge on appeal.  Thus, the only person left to testify on Lt. Watada’s behalf was the defendant, himself.  He sought to explain why he behaved as he did, regardless of whether or not he could prove the ultimate fact regarding whether the war was actually illegal.

After the prosecution rested its case in chief against Lt. Watada, and prior to the defendant taking the witness stand to testify on his own behalf, Mr. Seitz submitted a proposed instruction to the court, explaining to the jury the implications of a “mistake of fact.”  When Judge Head asked for an explanation as to the relevance of the instruction, Mr. Seitz responded:

“It goes to the intent element; purely to the intent element. With respect to

the missing movement charge, it has always been Lieutenant Watada’s position

that he intended not merely to miss movement, but to avoid participating in a war

that he considered to be illegal, and that the orders to compel him to go to Iraq, in

essence, were compelling him to put himself in a position where he would be

supporting and engaging in war crimes.”

Military Court Sought to Avoid Testimony on Illegality of Iraq War

When the judge realized that Missing Movement was a specific intent crime, and that he could not prevent Lt. Watada from putting on his proffered evidence, the trial came to a stand still.  For hours, the court looked for a way to avoid having a hearing in which Lt. Watada could express his views about the legality of the war.  Finally, after hours of research and argument, the prosecution agreed to succumb to the judge’s virtual demand that the prosecution seek an order setting aside the pretrial agreement and declaring a mistrial.  The defense not only opposed the request for mistrial, but insisted that the case go forward, as previously agreed upon by all parties and the court, itself; and pointed out to the court that jeopardy had attached, and the case could not be retried, if dismissed at that point.

The military judge declared a mistrial, nonetheless, and set the case for a new court-martial to be commenced in several months.  At that point, Lt. Watada selected new counsel to represent him: Kenneth Kagan and Jim Lobsenz of Seattle, Washington.  After seeking an order to stay the second trial in all possible military courts (including the Army Court of Criminal Appeals, and the Court of Appeals for the Armed Forces) new counsel sought a temporary, preliminary and permanent injunction in the Federal District Court for the Western District of Washington at Tacoma, enjoining the Army from pursuing a second trial.  

District Court Issues Textbook Lesson on Double Jeopardy

The petition for writ of habeas corpus filed in that court has resulted in one of the most thorough and articulate rulings regarding the law of double jeopardy to come out of any court in many years. The preliminary injunction, issued by Judge Benjamin H. Settle (a Bush appointee) contains a 31-page discussion of the facts and law leading up to the granting of the petition that provides a model for skilful and thorough litigation in this area of law.  

The opinion sets forth in detail the manner in which Mr. Seitz ran circles around both the trial judge and the military prosecutor.  The briefing and arguments by attorneys Kagan and Lobsenz were unassailable. And the order, itself, is a textbook lesson of the law regarding double jeopardy. Watada v. Head, No. C07-5549 BHS (W.D. Wash.) (order issuing preliminary injunction over court martial proceeding pending outcome of habeas corpus petition), http://www.nlgmltf.org/pdfs/Judge%20Settle's%2011-8-07%20ruling.pdf.

The military has vowed to appeal the decision, but nothing can be done to undermine Judge Settle’s factual and legal conclusions.  They are simply too strong to be denied.  While our current U.S. Supreme Court is capable of stunningly transparent, result-oriented decision-making, it would bring such discredit upon itself by trying to avoid the positions reached by Judge Settle that it will undoubtedly duck this one, if possible.

While the final ruling in the case is not yet written, Lt. Watada has temporarily won a decisive and well-deserved victory in his principled stand against an illegal war.  It would be remarkable if his example could inspire others to take a similar stand against international lawlessness.

� Or go to http://www.nlgmltf.org, click Current News & Information, then 1st Lt. Ehren Watada, then 11-8-07 Preliminary Injunction (pdf download).





