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I. Introduction 
Plaintiffs now bring their Reply in Support of Their Renewed Motion for Summary Judgment, the final brief to be submitted in this case before the April 14, 2008 hearing on cross-motions for summary judgment. Plaintiffs seek, through this action, the Rules of Engagement, (“ROE”), in effect for the soldiers involved in the U.S. military-led assaults on Fallujah, Iraq and the attack on the automobile carrying Italian journalist Giuliana Sgrena at a U.S. military checkpoint, as well as other related documents, to investigate the role the ROE instructions given to soldiers played in the loss of life during these incidents. The public interest in these documents is strong because their release may help clarify whether the U.S. military was acting lawfully during the sieges on Fallujah and in the attack on Ms. Sgrena and, if there was illegal action, whether the responsibility lies with the individual soldiers or their superiors, per the ROE policies regarding the use of force. 
Plaintiffs, to support their arguments on the public interest in release of these ROE documents, have excerpted below statements by Iraq war veteran and U.S. Marine Sergeant Jason Lemieux to help illustrate the nexus between the ROE and the U.S. military’s apparent failure to constrain unlawful use of force against the Iraqi civilian population. Sergeant Lemieux’s testimony reveals the ever broadening levels of unnecessary violence justified under the ROE and demonstrates how unchecked policies regarding the use of force have led to the commission of war crimes. 


In the instant case, the government’s continuing resistance to releasing the requested information highlights the need for laws such as the Freedom of Information Act (”FOIA”) and for judicial enforcement of the right to access created by the FOIA. Here, defendant agency resistance has been punctuated with examples of bad faith and suffused with instances of illegality with regard the underlying activities which generated the documents plaintiffs seek. See infra, part II.B&C; plaintiffs’ Renewed Motion for Summary Judgment at 12-18 (“Ps’ Renewed MSJ”); Hiken v. Department of Defense, 521 F.Supp.2d 1047, 1056 (N.D. Cal. 2007) (“Hiken”). In addition, defendants have waived exemption under the foia with respect to certain portions of the withheld materials and continue to rely on an inadequate Vaughn Index. See infra, part II.A&D. These facts militate for a court order releasing the withheld documents, or, at minimum, for this Court to review them in camera and order the release of all non-exempt materials.

II. ARGUMENT
A. DEFENDANTS HAVE WAIVED EXEMPTION OF ALL UNREDACTED MATERIAL IN THE AR 15-6 REPORT THEY POSTED TO THE MNF-I WEBSITE. 

Defendants admit that “the posting itself [of a redacted version of the AR 15-6 Report to the internet] was authorized in its redacted form.” 
 Defendants’ Reply in Support of Their Renewed Motion for Summary Judgment at 3 (Dkt. No. 73) (“D’s Reply”). As plaintiffs have argued, defendants have waived exemption of only this version of the document. AR 15-6 Report, redacted version obtained from the Internet, Exhibit A to Plaintiffs’ Reply in Support of Their Motion for Summary Judgment (Dkt. No. 39) (“Exhibit A”); Plaintiffs’ Reply in Support of Their Motion for Summary Judgment at 15 (Dkt. No. 39) (“Ps’ Reply”); Plaintiffs’ Renewed MSJ at 6 

Defendants also admit that “there was no authorization for a 15-6 report to be posted in a format that permitted the revelation of classified information.” D’s Reply at 5. While this appears self-evident, the fact that defendants unintentionally released the report in a format that could be so easily unredacted does not negate the fact that defendants intentionally released the information available in the redacted version to both the internet and the press. Declaration of Maj. Gen. Moore, Defendants’ Renewed Motion for Summary Judgment, para. 4(a) (Dkt. No. 66-3) (“Moore Decl.”).  To reiterate, plaintiffs only argue waiver as to the material defendants intended to release onto the internet; plaintiffs do not argue waiver as to the reformatted, unredacted version of the report. Ps’ Reply at 15; Ps’ Renewed MSJ at 6.

As defendants themselves state, “[i]n order for information to be officially released, the information must have been disclosed under circumstances in which an authoritative government official intended the information to be made public.” D’s Reply at 4, citing Mobil Oil Corp. v. EPA, 879 F.2d 698, 700 (9th Cir. 1989). Here, an authoritative agency official, the Department of Defense’s (“DOD’s”) Public Affairs Officer, gave the DOD’s Combined Press Information Center “an unclassified, releasable document” for online posting. Moore Decl., para. 4(c). Defendants, therefore, intended the redacted version of the AR 15-6 Report to be made public.

As earlier discussed, the facts here meet the Edmonds test cited by this Court to determine whether an agency has waived exemption of materials through an “officially acknowledged” and “official and documented” release. Ps’ Renewed MSJ at 19-20; Hiken v. DOD, 521 F.Supp.2d 1047, 1057 (N.D. Cal. 2007); Edmonds v. U.S. Dept. of Justice, 405 F.Supp.2d 23, 30 (D.D.C. 2005). To recap, the AR 15-6 Report defendants posted on the internet contains exactly the same information plaintiffs claim is waived – and defendants have admitted that it was intentionally released. Id. Furthermore, “‘once there is disclosure, the information belongs to the general public.’” Natural Resources Defense Council v. Dep’t of Defense, 442 F.Supp.2d 857, 866 (C.D. Cal. 2006) (quoting Nat’l Archives & Records Admin. v. Favish, 541 U.S. 157, 174 (2004)). Therefore, as a result of defendants’ official disclosure, the information released belongs to the public and defendants cannot legitimately claim it is exempt from disclosure. 
1. DEFENDANTS HAVE WAIVED EXEMPTION OF BLOCKING POSITION AND CHECKOPOINT NAMES AS WELL AS RECOMMENDATIONS.
To determine what information defendants have waived exemption to, plaintiffs have compared the redacted version of the AR 15-6 Report defendants intentionally and officially posted to the internet, (“redacted internet version”), with the version defendants most recently provided to plaintiffs on October 31, 2007, in compliance with this Court’s order (“October 2007 version”).
 Exhibit A; AR 15-6 Investigative Report.pdf, submitted in electronic format by defendants to plaintiffs and this Court, October 31, 2007 (“October 2007 Report”). 

Specifically, defendants have waived exemption of the following information: 

· “BP 541,” (Pages ii, 3, 4,12, 18, 19, 21, 23, 24, 25, 30, 34, 35, 42);

· “Checkpoint 541,” (Pages 1, 26);

· “Blocking position 541,” (Page 1);

· “Checkpoint 541,” (Page 4);

· “Entry Control Point 1 (ECP 1),” (Page 4);
· “Checkpoint 541,” (Pages 4, 8);
· “CP 541,” (Page 10);
· “entry Control Points (ECPs), TCPs, and BPs,” (Page 21);
·  “Recommend that permanent Coalition participation be included in the Force Protection Working Group to solicit lessons learned from other nations’ experiences in operating ECPs, TCPs, and BPs in an insurgency environment,” (Page 22);
· “Recommend the development and publication of a written SOP for Rhino Bus Runs,” (Page 22);
· The entirety of Pages 37-38, which are completely redacted from the October 2007 version. The following is an example of the information redacted from Page 37: “Recommend that the Force Protection Working Group, in conjunction with MNC-I Information Operations, propagate a Public Awareness/Public Service Campaign to inform all drivers of their responsibilities for behavior when approaching and while at Coalition Checkpoints,”;

· “Recommend that no disciplinary action be taken against any Soldier involved in the incident,” (Page 39) (emphasis added); and,

· “Recommend that this report be circulated to all MNC-I Major Subordinate Commanders

for use as an After Action Review Tool.” (Page 39).

Because defendants have waived exemption of this information, it must be released to plaintiffs.

//

//

//

2. DEFENDANTS FAILED TO COMPLY WITH THIS COURT’S ORDER TO PROVIDE A COMPARISON OF THE TYPES OF INFORMATION DISCLOSED IN THE AR 15-6 REPORT PROVIDED TO PLAINTIFFS WITH THE VERSION DEFENDANTS POSTED ON THE MNF-I WEBSITE.
This Court ordered defendants to provide it with a comparison of the types of information disclosed in the AR15-6 Report provided to plaintiffs with the version defendants posted on the MNF-I website. Hiken, 521 F.Supp.2d at 1057. The Court requested the information in order to aid in its determination of whether the release of the redacted internet version was an “official” release and, therefore, whether defendants have waived exemption of material withheld in that version. Hiken, 521 F.Supp.2d at 1057. Despite the Court’s instructions, both briefs defendants have filed since the Court’s order – Defendants’ Renewed Motion for Summary Judgment (Dkt. No. 66) and Reply (Dkt. No. 73) – fail to provide the required comparison. Instead, defendants have furnished a comparison of the redacted internet version to the unredacted version, listing the categories of information revealed after the reformatting. Ds’ Reply at 7; Moore Decl., para. 4(d). However, the Court did not require defendants to list the information unintentionally revealed; it requested a comparison of the types of information disclosed in the 15-6 Report provided to plaintiffs with the version defendants posted on the MNF-I website. Hiken, 521 F.Supp.2d at 1057. As this is the final brief the parties will file before the April 14, 2008 hearing on cross-motions for summary judgment, defendants do not have another opportunity to fulfill their obligation to provide the requested comparison to the Court. Therefore, plaintiffs will provide the information to help aid the Court’s analysis. 

a. COMPARISON OF REDACTED INTERNET VERSION WITH NOVEMBER 2006 VERSION OF THE AR 15-6 REPORT PRODUCED TO PLAINTIFFS.

As discussed above, defendants have provided plaintiffs with two different versions of the AR 15-6 Report. Defendants produced the first version to plaintiffs on November 1, 2006, before the Court’s October 2007 Order. AR 15-6 Report, redacted version produced to plaintiffs on November 1, 2006, Exhibit G to Plaintiffs’ Motion for Summary Judgment (Dkt. No. 24-2) (“Exhibit G”). Defendants redacted more and different information from every page of this version than from the version they posted to the Internet. Exhibits A, G. 

Because the volume of information defendants redacted from the November 2006 version is so much greater than from the version they posted to the Internet, plaintiffs will provide the Court with a summary of the information redacted from the first few pages of the November 2006 version of the report but released in the version posted to the Internet. Exhibits A, G. 

· From the Table of Contents, defendants redacted various phrases from the section headings such as, “Route Irish,” “Insurgent TTPs for IEDs,” and “Insurgent TTPs for VBIEDs,” “Blocking Positions,” “Roadblocks,” “BP 541 Soldiers,” “BP 541,” “Mission,” and “Mission Duration.” (Pages i-ii).

· From the body of the document defendants redacted the following types of information:  

· Military titles such as “Lieutenant Colonel,” (Page 1);
· Titles and their abbreviations such as “tactics, techniques, and procedures (TTPs),” and “the Rules of Engagement (ROE),” (Page 1);
· Phrases such as  “executing a blocking mission,” (Page 1);
· Route names such as “Route Irish,” (Page 1);
· Military formations such as “blocking position,” (Page 2);
· Information which their actions meant could not be analyzed such as “bullet trajectory, speed of the vehicle, and stopping distance,” (Page 2);
· The name of blocking position “BP 541,” (Page 3);
· The name “Checkpoint 541,” (Page 4);
· Terms such as “parent unit,” (Page 4);
· The length of Route Irish, “12 kilometers,” and the direction it runs, “East-West,” (Page 4); and,
· The fact that Checkpoint 541 refers to the intersection of “Route Irish with Route Vernon.” (Page 4).
b. COMPARISON OF REDACTED INTERNET VERSION WITH OCTOBER 2007 VERSION OF THE AR 15-6 REPORT PRODUCED TO PLAINTIFFS.

The most recent version of the AR 15-6 Report, produced by defendants on October 31, 2007, contains many fewer redactions than the November 2006 version discussed above. October 2007 Report; Exhibit G. Nevertheless, defendants continue to withhold from plaintiffs information they released in the redacted internet version. Exhibit A. The types of information that defendants continue to withhold from the October 2007 include the names of blocking positions and checkpoints as well as, significantly, recommendations that no disciplinary action be taken against the soldiers and that defendants initiate a public awareness campaign about checkpoints. See Supra, part II.A.1. 

B. DEFENDANTS HAVE ENGAGED IN BAD FAITH BY SUBMITTING DECLARATIONS, BY TWO DIFFERENT DECLARANTS, WHICH CONTAIN FALSE AND MISLEADING STATEMENTS REFUTED BY EVIDENCE IN THE RECORD.

As discussed earlier in this litigation, to be granted summary judgment an agency withholding documents has the burden of proving the documents are exempt from disclosure. 5 U.S.C. § 552(a)(4)(B); Bay Area Lawyers Alliance for Nuclear Arms Control v. Dep’t of State, 818 F.Supp. 1291, 1295 (N.D. Cal. 1992); Ps’ MSJ at 2-5; Ps’ Renewed MSJ at 6. An agency can meet this burden with agency declarations that explain how the withheld information falls under one of the nine statutory exemptions to the FOIA and therefore should not be released. Id.; Minier v. CIA, 88 F.3d 796, 800 (9th Cir. 1996). Such agency declarations are entitled to a court’s deference so long as they “are not controverted by contrary evidence in the record or by evidence of [agency] bad faith.” Id. As explained below, both of defendants’ declarants have made false and misleading statements refuted by contrary evidence in the record, undermining their veracity, and demonstrating bad faith on the part of defendants such that summary judgment in their favor is unwarranted. 

1. DEFENDANTS’ DECLARANT MAJ. GEN. MOORE MADE A FALSE AND MISLEADING STATEMENT ABOUT THE AGENCY’S MOTIVATIONS FOR RELEASING INFORMATION TO PLAINTIFFS.

Although defendants have corrected a false claim made by one of their declarants, Maj. Gen. Moore, there remains another false statement in his declaration which undermines his veracity. Defendants have corrected a statement by Maj. Gen. Moore which claimed, incorrectly, that “unit names and divisions” were not redacted from the version of the AR 15-6 Report initially provided to plaintiffs. Declaration of Maj. Gen. Moore, Ds’ Renewed MSJ, para. 4(g) (Dkt. No. 66-3) (“Moore Decl.”). As plaintiffs explained in their Renewed MSJ, this statement is false because defendants did redact “unit names and divisions” from the AR 15-6 Report initially provided to plaintiffs and this Court rejected defendants’ justification for doing so. Ps’ Reply at 7; Hiken, 521 F.Supp.2d at 1060. In their Reply, defendants explain that the declaration meant to say, “that information [unit names and divisions] was not redacted on the official version that was most recently provided to the plaintiffs.” Ds’ Reply at 6 n.1. Because unit names and identifiers were unredacted from the Oct. 2007 version, the version most recently provided to plaintiffs, defendants’ clarification makes the statement accurate. 

However, regardless of defendants’ explanation, the veracity of Maj. Gen. Moore remains in question because the declaration goes on to say that defendants provided this information so that plaintiffs “could better determine such things as what level decisions were made or reviewed.” Moore Decl., para. 4(g). This is not only incorrect but also misleading. Defendants did not provide this information of their own volition to assist plaintiffs in their analysis, but only because this Court ordered them to do so. Hiken, 521 F.Supp.2d at 1060. (“Defendants have not explained why disclosure of names of routes or units, which are already in the public domain, would allow for circumvention of this information.  Accordingly, the court finds that this information was improperly withheld under Exemption 2.”) This is yet another example of defendants’ disingenuousness and bad faith in this litigation. See Ps’ Renewed MSJ at 12-18. Under such circumstances, Maj. Gen. Moore’s declaration is not entitled to this Court’s deference.
2. DEFENDANTS’ DECLARANT MAJ. GEN. GHORMLEY MADE FALSE AND MISLEADING STATEMENTS ABOUT THE NATURE OF THE MILITARY’S RULES OF ENGAGEMENT AND THE WITHHELD DOCUMENTS IN AN APPARENT ATTEMT TO INTIMIDATE THIS COURT. 

The ROE-related documents produced by defendants in compliance with this Court’s order show explicitly that Maj. Gen. Ghormley provided false and misleading information about the withheld ROE documents and about ROE principles in general. In an apparent attempt to intimidate this Court, he described the withheld documents in such a way as to insinuate that if this Court ordered the release of any part of any of the withheld documents such release would lead directly to the loss of life of U.S. troops, for which this Court would be responsible. For example, Maj. Gen. inaccurately describes the ROE as “pre-planned steps taken by military forces when they encounter certain hostile or potentially hostile situations,” and continued that, “if the enemy knows with certainty our countermove to a specific action or tactic, the enemy then has the ability to alter his moves in anticipation of ours. In essence, this enemy would posses our ‘DOs’ and ‘DONTs,’ and would be able to nullify any move or countermove we might make, putting our forces at deadly risk.” Ghormley Declaration in Support of Defendants’ Motion for Summary Judgment, para. 8 (Dkt. No. 18) (“Ghormley Decl.”) (emphasis added). 


A review of the ROE-related documents defendants released to plaintiffs in compliance with this Court’s October 2007 order reflects a much different reality. For example, Maj. Gen. Ghormley stated that neither the first nor second document listed in the Vaughn Index could be released because “[t]he ROEs are part of a current US military operations plan, and if publicly released would pose grave risk to US forces because the dissemination of the ROEs would provide our enemies with US Armed Forces methodologies in combat situations.” Ghormley Decl., para. 4. This statement is proved utterly false by the full release of one of these documents, Document 2, 
 “Appendix 20 to Annex C to MNC-I Standard Operating Procedures,” (“Document 2”), produced to plaintiffs and the court in full, without a single redaction, in electronic format on October 31, 2007. Doc. 2, Nov. 3, 2006 Vaughn Index, Exhibit A to Defendants’ MSJ (Dkt. No. 18) (“Ds’ Vaughn Index”); Doc. 2, Defendants’ Revised Vaughn Index, Exhibit A to Defendants’ Renewed MSJ at 1, (Dkt. No. 66-2) (“Ds’ Revised Vaughn Index”). 

The completely unredacted document does not expose sensitive combat methodologies as Maj. Gen. Ghormley falsely claims; instead, it reveals a very general policy document that describes its purpose as “serv[ing] as a consolidated statement of policy and guidance.” Document 2 at C-20-1. It provides such general instructions as “Reduce EOF [Escalation of Force] incidents during convoy operations,” “Reduce EOF incident (sic.) through training,” “Comply with MNC-I Commanding General’s policy letter #15,” and “Facilitate reduction of EOF incidents at check points (CP’s) (sic.), traffic control points (TCPs),… and blocking positions (BPs), by utilizing adequate resources to warn civilian populace early and force them to slow down due to obstacles/markers.” Document 2.


Such false and misleading statements made to justify the withholding of agency records is in direct contravention of a January 2, 2008 Department of Defense (“DOD”) Directive states that it is DOD policy to “Promote public trust by making the maximum amount of information available to the public.” DOD Directive 5400.07 Jan. 2, 2008 (emphasis added). Furthermore, where, as here, an agency’s declarations are “controverted . . . by evidence of [agency] bad faith,” they are not entitled to the court’s deference, Minier v. CIA, 88 F.3d at 800. Accordingly, this Court should accord no deference to their affidavits and should not grant summary judgment in their favor. 
C. THERE IS EVIDENCE OF ILLEGALITY AS TO THE UNDERLYING ACTIVITIES WHICH GENERATED THE DOCUMENTS AT ISSUE.

As this Court noted, “there may be evidence of bad faith or illegality with regard to the underlying activities which generated the documents at issue” in this FOIA action. Hiken, 521 F.Supp.2d at 1056 (quoting Jones v. F.B.I., 41 F.3d 238, 242 (6th Cir. 1994)) (internal quotations marks omitted); 
 Ps’ Renewed MSJ at 17. Plaintiffs have cited evidence of agency bad faith regarding the events that led to this FOIA request, specifically the Sgrena incident, Ps’ Reply at 5, and have also cited evidence of illegality regarding the war in general. Ps’ Renewed MSJ at 17-18. The statements
 of Iraq war veteran and U.S. Marine Sergeant Jason Lemieux
 further highlights the illegality of the war in Iraq: 
Proper rules of engagement serve an important strategic purpose, which is to legitimize military force. By projecting an image of restraint and professionalism, militaries seek to reinforce the idea that they’re protecting local residents, rather than oppressing them. Not only do these rules undermine support for any local opposition, they also deflect accusations of occupation and oppression from foreign countries and, in some cases, the people of the country the military is supposedly serving…. The rules of engagement have been broadly defined and loosely enforced to protect US service members at the expense of the Iraqi people, and anyone who tells you different is either a liar or a fool. 

During the invasion of Iraq, during the push north to Baghdad, the rules of engagement given to me were gradually reduced to the point of nonexistence, similar to the cases that you’ve already heard. When we first crossed the Kuwait-Iraq border at Az Zubayr in March 2003, we were operating under Geneva Convention guidelines and were authorized to shoot anyone wearing a military uniform, except for medical and religious personnel, unless they had surrendered. By the time we got to Baghdad, however, I was explicitly told by my chain of command that I could shoot anyone who came closer to me than I felt comfortable with if that person did not immediately move when I ordered them to do so, keeping in mind I don’t speak Arabic. The general attitude that I got from my chain of command was “better them than us.” And the guidance that we were given reinforced that attitude across the ranks. It was an attitude that I watched intensify greatly throughout the course of my three tours. 

***

At the start of that second deployment, our standing rules of engagement were that someone had to be displaying hostile intent and committing a hostile act before deadly force could be used. I won’t get into the absurdity of asking one to discern what is going on in the mind of another individual, except to say that it was the individual Marine’s job to determine what is hostile intent and a hostile action. 

However, during the April offensive of 2004 in which attacks erupted all over Anbar province, my unit was involved in a two-day firefight. Shortly after the firefight was underway, the same commander who had given us the mission issued an order that everyone wearing a black dishdasha and a red headscarf was automatically displaying hostile intent and a hostile action and was to be shot. An hour or two later, he gave another order, this time that everyone on the streets was considered an enemy combatant. I can remember one instance after the order was given that afternoon when we came around a corner, and an unarmed Iraqi man stepped out of a doorway. I remember the Marine directly in front of me raising his rifle and aiming at the unarmed man, and then I think just for some psychological reason my brain blocked out the actual shots, because the next thing I remember is stepping over the dead man’s body to clear the room that he came out of. I remember that it was a storage room, and it was full of some Arabic brand of Iraq—or some Arabic brand of cheesy puffs, like Cheetos. There weren’t any weapons in the area, except for ours. The commander told us a couple of weeks later that over a hundred “enemy,” quote-unquote, had been killed, and to the best of my knowledge that number includes all of the people who were shot for simply walking down the street in their own city. 

After the firefight was over, the standing rules of engagement for my unit were changed so that Marines didn’t need to identify a hostile action anymore in order to use deadly force; they just had to identify hostile intent. The rules also explicitly stated that carrying a shovel, standing on a rooftop while speaking on a cell phone or holding binoculars, or being out after curfew were automatically considered hostile intent, and we were authorized to use deadly force. And I can only guess how many innocent people died during my tour because of those orders. 

Because the withheld information may bring to light the policies underlying such incidents, it is crucial that the public be enabled to access these government documents. Congress enacted the Freedom of Information Act (“FOIA”), the legal mechanism through which the public can accomplish this objective, “to pierce the veil of administrative secrecy” and “to ensure an informed citizenry, vital the functioning of a democratic society, needed to check against corruption and to hold the governors accountable to the governed.” Multi Ag Media, LLC v. Dept. of Agriculture, 515 F.3d 1224, 1232 (D.C. Cir. 2008) (“Multi Ag Media”).
D. DEFENDANTS HAVE FAILED TO CURE DEFICIENCIES IN THEIR VAUGHN INDEX.

The Vaughn Index, as noted by defendants, must provide sufficient details about withheld information “to permit adequate adversary testing of the agency’s claimed right to an exemption [and] enable the district court to make a rational decision whether the withheld material must be produced without viewing the documents themselves.” King v. U.S. Dept. of Justice, 830 F.2d 210, 218-19 (D.C. Cir. 1987); see Ds’ Reply at 7:21-23. “Specificity is the defining requirement of the Vaughn Index and affidavit.” King, 830 F.2d at 219. As is shown below, defendants’ arguments in support of the claimed adequacy of their Vaughn Index run afoul of these principles.

1. REFERENCE TO DOCUMENTS THAT PREDATE THE INCIDENTS IN QUESTION DOES NOT PROVE THAT THE DOCUMENTS IN THE VAUGHN INDEX ARE RESPONSIVE.
Defendants point out that plaintiffs did not cite “any inaccuracy” in the Vaughn Index, and they assert that “there can be no deficiency” with the index because no dates were removed from the documents listed in the index. However, plaintiffs do not challenge the Vaughn Index for its inaccuracy, but its inadequacy. See, e.g., Ps’ Renewed MSJ at 8-10. In any case, defendants’ Vaughn Index is indeed deficient because it lacks such basic information as document dates and the specific locations where the identified ROE were in effect. Ds’ Vaughn Index; Ds’ Revised Vaughn Index. This is significant because plaintiffs’ FOIA request asks for materials related to specific incidents which took place in specific locations on specific dates: the March 2005 shooting attack on the automobile carrying Italian journalist Giuliana Sgrena and the military’s assaults on Fallujah from March through December 2004. March 15, 2005 Letter from C. Flynn to J. Hogan, Exhibit 1 to Defendants’ Motion for Summary Judgment (Dkt. No. 18-1) (“Ps’ March 15, 2005 FOIA Request”). As such, the index does not, as King requires, enable the requester to challenge the withholding.
Defendants argue that the documents in the Vaughn Index are responsive because “they reference certain documents which pre-date the incidents in question.” Ds’ Reply at 8:16-18. Defendants explain that although many documents may be undated, they “are based upon, and clearly reference, other earlier documents which are dated.” Id. at 8:4-5. They provide as an example that Document 3 references “at least eight” dated documents that precede in time the March 2004 Fallujah assault, including a SROE dated 15 Jan 2000. Id. at 8:5-8. Defendants cite no legal authority in support of their unreasonable propositions that when an undated document references other documents that happen to be dated before the incident giving rise to the FOIA request, the Vaughn Index is necessarily adequate or the document is necessarily responsive. See Ds’ Reply at 8:16-18.

//

//

2. THE DOCUMENTS THAT EITHER LACK DATES OR POST-DATE THE RELEVANT INCIDENTS ARE INADEQUATE PER KING.
Defendants aver – again without legal support – that just because released materials listed in the Vaughn Index lack dates or post-date the incidents in question, “does not mean that these documents have no relevance to those incidents.” Ds’ Reply at 8:9-12. However, this assertion by itself does not demonstrate adequacy. Reference to documents that are undated or post-date the incidents giving rise to the requested materials do not provide plaintiffs or this Court with sufficient information to determine whether the documents were rightfully withheld. See King, 830 F.2d at 218-19. Thus, defendants’ Vaughn Index is inadequate.

3. THE FACT THAT DOUCUMENTS MAY PERTAIN TO IRAQ DOES NOT PROVE THEM RESPONSIVE TO PLAINTIFFS’ REQUEST FOR INFORMATION PERTAINING TO DISCRETE EVENTS OCCURING WITHIN IRAQ.
Defendants cite plaintiffs’ Renewed MSJ as alleging that the documents in defendants’ Vaughn Index “do not specify that they pertain to Iraq.” Ds’ Reply at 8:21-22. This is a misstatement. In fact, plaintiffs’ Renewed MSJ points out that defendants’ Vaughn Index fails to state “the [specific] locations where the [ROE] were in effect.” See Ps’ Renewed MSJ at 8:21-24. Defendants further contend that their Vaughn Index and various documents to which it refers are “effective” “in that [they] may be identified as applying to the activities of coalition military forces in Iraq.” See Ds’ Reply at 8:20-9:10. Plaintiffs do not dispute defendants’ claim that the majority of the documents defendants have disclosed were or are in effect in Iraq – or “Kuwait or Iraq.” See Id.

However, by attempting to demonstrate validity of their Vaughn Index by referring todocuments that cover so broad an area as Iraq or “Kuwait or Iraq,” defendants appear to ignore the specificity of plaintiffs’ request – and run they afoul of basic legal principles in FOIA cases: that “[s]pecificity is the defining requirement” of a Vaughn Index, and FOIA defendants are obligated to search for and produce records that are responsive to plaintiffs’ request. See 5 U.S.C. § 552(a)(3)(D); King, 830 F.2d at 218-19; Campaign for Responsible Transplantation v. Food & Drug Admin., 511 F.3d 187, 190 (D.C. Cir. 2007) (“CRT”); Hiken, 521 F.Supp.2d at 1053. 

Here, plaintiffs did not merely request documents pertaining to “the activities of coalition military forces in Iraq” or policies that apply to military personnel in “Kuwait or Iraq.” See Ds’ Reply at 8:20-9:10. Rather, plaintiffs seek documents, including ROE, pertaining to the U.S. military’s March 2005 shooting attack on the automobile carrying Italian journalist Giuliana Sgrena and the military’s presence in and assaults on Fallujah from March through December 2004. Ps’ March 15, 2005 FOIA request. 

In sum, defendants have failed to demonstrate that their Vaughn Index (1) lists documents responsive to plaintiffs’ specific request and (2) contains the required detail by which plaintiffs can evaluate defendants’ decision to withhold. Therefore, it is inadequate. See 5 U.S.C. § 552(a)(3)(D); King, 830 F.2d at 218-19; CRT, 511 F.3d at 190; Hiken, 521 F.Supp.2d at 1053.

Defendants have benefited from two opportunities to provide an adequate Vaughn Index but have failed to do so. This Court should order the documents referenced in defendants’ Vaughn Index released, or at least submitted in camera so that this Court may “make a rational decision whether the withheld material must be produced.” King, 820 F.2d 218-19.
III. CONCLUSION

Given the elevated public interest in the requested materials, coupled with defendants’ ongoing bad faith in this litigation, illegality with respect to underlying acts, waiver of exemption regarding certain materials, and continued reliance on an inadequate Vaughn Index, summary judgment in favor of defendants is wholly unwarranted. “At all times, courts must bear in mind that FOIA mandates a strong presumption in favor of disclosure,” and that its exemptions not be used to “obscure the basic policy that disclosure, not secrecy, is the dominant  objective of the act.” Multi Ag Media, 515 F.3d at 1227 (emphasis added) (internal quotation marks omitted). 

For the foregoing reasons and based on the foregoing authorities, and in the furtherance of a swift and just conclusion of this action, plaintiffs respectfully request that the Court grant summary judgment in favor of plaintiffs and order immediate release of all responsive documents, or, at minimum, review the withheld materials in camera and order release of those that are nonexempt.
//

//

DATED: March 31, 2008


Respectfully submitted,

BY:      /s/ Colleen Flynn     
Colleen Flynn

CHRIS FORD

W. GORDON KAUPP

Attorneys for Plaintiffs

� Defendants posted a redacted version of the AR 15-6 Investigative Report into the Sgrena shooting incident to their MNF-I website. Supplemental Declaration of Maj. Gen. Ghormley, para. 3, Exhibit 1 to Defendants’ Reply in Support of Their Motion for Summary Judgment (Dkt. No. 35-2) (“Ghormley Supp. Decl.”). However, it was posted in an electronic format that allowed a third party to restore the redacted portions of the document. Ghormley Supp. Decl., para. 4. Once the redactions were undone, the complete, unredacted version of the report became widely available on the internet. Ghormley Supp. Decl., para. 4.


� Plaintiffs are aware of four versions of the AR 15-6 Report: 1) the redacted internet version defendants intentionally and officially released to the internet and the media, 2) the reformatted, unredacted version, 3) the version defendants provided to plaintiffs on November 1, 2006, and 4) the October 2007 version. Exhibit A; Exhibit H to Plaintiffs’ Motion for Summary Judgment (Dkt. No. 31-2); Exhibit G to Plaintiffs’ Motion for Summary Judgment (Dkt. No. 24-2) “(Exhibit G”); AR 15-6 Investigative Report.pdf, submitted in electronic format by defendants to plaintiffs and this Court, October 31, 2007.


� Plaintiffs compared the redacted internet version of the AR 15-6 Report to the October 2007 version and not to the first version of the report produced to plaintiffs in November 2006, because the later version contains significantly fewer redactions than the November 2006 version.


� Defendants have waived exemption of this material. See Supra, part II.A. 





� Document numbers are based on defendants’ Vaughn Indexes. 


� Executive Order 12958 prohibits the classification of information to “conceal violations of law” or to “prevent embarrassment to… an agency.” E.O. 12958 §1.8(a)(1)-(2). E.O. 12958 was amended by Executive Order 13292. See 68 Fed.Reg. 15315; American Civil Liberties Union v. Dep’t of Defense, 389 F.Supp.2d 547, 558 (S.D.N.Y. 2005). 


� From March 14-16, 2008, United States military veterans gathered in Maryland to “testify” at “Winter Soldier,” by giving their eyewitness accounts of atrocities committed by U.S. troops during the ongoing occupations in Iraq and Afghanistan. Soldiers spoke of free-fire zones, the shootings and beatings of innocent Iraqi civilians, sexual harassment and assault within the military, the torturing of prisoners, corporate pillaging, and the crisis in veterans’ health care. Audio of Winter Soldier is available at The War Comes Home: A Project of KPFA Radio-KPFA.org, http://warcomeshome.org/content/listen-archived-testimonial-audio-winter-soldier-event. 


� Mr. Lemieux is a member of Iraq Veterans Against the War. He served four years and ten months in the United States Marine Corps Infantry and was honorably discharged with the rank of sergeant. He served three deployments to Iraq, including the invasion. He served four years and ten months because he voluntarily extended his enlistment contract by ten months to redeploy with his unit for the third tour. His first tour went from January to September 2003. His second tour was from February to September 2004, and his last tour was from September 2005 to March 30, 2006. Transcript of Mr. Lemieux’s testimony is available at http://www.democracynow.org/2008/3/18/winter_soldier_contd_us_vets_active. 





	
	Plaintiffs’ Reply in Support of Their Renewed MSJ, CV-06-2812 (MHP)


	
- 1 -


PAGE  
	
	iii
Plaintiffs’ Reply in Support of Their Renewed MSJ, CV-06-2812 (MHP)

	



