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What are the Limits on One’s First Amendment Rights to Counsel Desertion or Engage in Counter-Recruitment?

By Ben Rosenfeld
 

As support for the war in Iraq declines, and Americans seek to discourage their friends and loved ones from participating in the carnage, the question arises with increasing frequency: What, if any, are the limits on one’s rights to engage in counter-recruitment, or to discourage enlistees from returning to duty?

 

Consistent with basic First Amendment principles, a person remains largely free to oppose the war by advocating against enlistment or return to duty. However, a person engaged in such action should both familiarize him/herself with the law below, and also monitor the law for any changes – especially in light of our desperate leaders’ proclivity for blaming the disaster in Iraq on anyone but themselves.

 

This memo does not cover all the nuances of a person’s legal rights, or potential legal exposure, and is not a substitute for individualized legal advice. Whether a particular course of conduct is legal is a separate question from whether the government might become aware of the conduct, and that in turn is a separate question from whether the government would take any adverse action.  Issues of law, policy, and public relations overlap in analyzing such questions. For instance, married couples generally do not have to testify about the substance of their private communications. A person considering advocating that a member desert, or not return to duty, would be wise to consult an attorney. This memo, however, will provide a general framework for analysis.

 

Active and retired service members, and certain other people subject to the Uniform Code of Military Justice (UCMJ), are potentially subject to court-martial directly under the Punitive Articles of the UCMJ, including without limitation Article 82 (solicitation), Article 94 (mutiny and sedition), Article 133 (conduct unbecoming an officer), and Article 134 (conduct undermining order or morale, or bringing discredit upon the armed forces).

 

These Articles are very broad. For example, Article 82 (solicitation) prohibits mere advocacy of desertion, whether or not any actual desertion is attempted or committed.  Article 85 defines desertion so as to cover both the intent to permanently separate from one’s unit, as well as the mere shirking of important service or hazardous duty. Similarly, Articles 133 and 134 sweep within their ambit almost any conduct that would undermine troop cohesion or morale, or bring discredit upon the armed forces. The military, for example, charged Lt. Ehren Watada under Articles 87 (missing troop movement), 88 (contempt toward officials), and 133 based on his public statements opposing the war and criticizing the Bush Administration. Needless to say, as a commissioned officer, Mr. Watada’s statements stood out. But the heavy-handed prosecution – and the lead investigator’s comment that Mr. Watada skirted close to mutiny and treason when he stated that soldiers could stop the war by refusing to fight – reveal how much weight the military believes it can ascribe to mere words.

 

A civilian, on the other hand, who is not subject to military court-martial, enjoys considerably more latitude under the law. Nevertheless, a civilian can be convicted under federal law for enticing or procuring the desertion of a service member. See 18 U.S.C.A. § 1381 (formerly 18 U.S.C. § 94). This statute also prohibits harboring, concealing, protecting, or assisting a member in such desertion. The statute prescribes a fine, a three-year sentence, or both.

 

The statute, however, has been strictly construed by the courts, and is not as broad as it might at first blush appear.  Among the essential elements, which the government must establish beyond a reasonable doubt, it must show both that the service member in fact deserted, and that the accused knew so at the time s/he provided aid or encouragement.  See Breeze v. U.S., 398 F.2d 178, 197-98 (10th Cir. 1968).  Therefore, it appears that a civilian cannot be prosecuted under this statute for engaging in general advocacy (broad writings or speeches, such as the type engaged in by Mr. Watada), but rather, must be found to have encouraged or assisted a specific person in deserting.

 

Second, the term “desertion” in the statute applies only to current, active members of the armed forces – i.e., not to those who are waiting in the recruitment line or only considering enlisting. Thus, the statute has no application against anyone who seeks to thwart recruitment in the first place, or to discourage enlistment.  See, e.g., U.S. v. Thompson, F Case No 16491 (D. Mass 1864) (acquittal, where seaman’s re-enlistment was not complete at the time the accused induced him not to return to his vessel, by assuring him of the great bounty he would receive on enlisting in the Army instead).

 

In addition, the courts have held that the term “deserter,” as used in the statute, must be accorded its narrow military meaning – i.e. a person who intends to leave his/her post permanently rather than temporarily. In other words, “deserter” must be distinguished from a person who has only gone AWOL. Thus, the statute does not apply against a person who only encourages a service member to relinquish his/her post temporarily, or where the service member in fact has only gone AWOL, but has not deserted. It is important to note, however, that the service member need not actually have been charged or adjudged a deserter, and it is for a jury to decide whether the service member is a deserter, or is only AWOL.  See, e.g., Dickey v. U.S., 404 F.2d 882 (5th Cir. 1968); Breeze v. U. S., 398 F.2d 178 (10th Cir. 1968).

 

This limitation can cut both ways. On the one hand, a person could be prosecuted and convicted even if the service member is never formally adjudged a deserter. On the other hand, the accused may attempt to show at trial either that s/he did not know the service member was a deserter, and/or that the so-called deserter was, in fact, only AWOL. A number of courts have overturned convictions on such bases.

 

Likewise, courts have narrowly interpreted other terms in the statute as requiring active assistance, not mere words.  “To conceal” means to hide, secrete, or keep out of sight; “to harbor” means to lodge or to care for after secreting the deserter; and “to assist” implies guilty knowledge of the wrongful purpose of the deserter. Michael v U.S., 393 F2d 22 (10th Cir. 1968).  In Firpo v U.S., 261 F. 850 (2nd Cir. 1919), the Court overturned the conviction of an attorney who advised his service member client not to return to duty, finding that the attorney’s advice, absent material assistance or relief given to the client, was not sufficient, and that the attorney’s conduct could be consonant with his legal duties as he understood them.

 

It is important to note that service members’ partners and family members are not exempt or immune under the statute. Yet, in Michael v. U.S., supra, a wife’s conviction for harboring was overturned, despite the fact that an FBI agent called and told her that her husband had officially been declared a deserter. Despite this official pronouncement by the FBI, the Court found that there was insufficient evidence that he had in fact deserted, as that term is defined. Recall that spouses generally cannot be compelled to testify against one another, or reveal their private communications, so long as both spouses keep such communications private and assert the privilege. The privilege has limits, though.[1] In short, while the government might be loath to prosecute a spouse or family member who merely provides regular familial support to a deserter, and might encounter difficult evidentiary problems in trying to do so, nothing in the statute, or the courts’ construction of it, precludes such a prosecution.

 

Finally, under the standards that govern conspiracy and aiding and abetting (solicitation), the government, theoretically, could prosecute someone whose role seems very attenuated or remote from the actual act, or attempted act, of desertion. Only one such case is reported.[2] In Breeze v. U.S., supra, the Court upheld the government’s power to charge a couple’s friend with aiding and abetting in the husband’s desertion, based on the allegation that the friend “rendered…protection, sustenance and services as might prevent his discovery and apprehension.”[3] The Court held that proof of any one of these forms of assistance could support a conviction, and not in great amounts (in that case, small sums of money for gas and food). However, the Court also held that a conviction could only be sustained “if, in point of fact, such limited rendition was designed or calculated to, or actually did, prevent the discovery or apprehension of [the husband].” Id. at 187. In the end, the Court overturned the conviction on the grounds that proof of actual desertion was wanting.

 
Few pointers can be derived from just one case, in one Circuit, upholding the government’s power to prosecute a person for aiding and abetting – except to note that the Court’s insistence that the government prove that the aid be designed to prevent discovery or apprehension of the deserter suggests that continuing one's regular, matrimonial routines with one’s deserter spouse likely would be insufficient grounds on which to sustain a conviction. One could urge that a similar analysis apply in the case of a conspiracy or solicitation prosecution.

 

In sum, whereas it is a crime for a civilian to induce a specific, active service member to desert by promising or providing him/her material aid – or to actively conceal such a person, knowing at the time that she has deserted, and not just gone AWOL – advocating desertion generally, let only non-enlistment or just temporary dereliction of duty – is not a crime if committed by a civilian. Less clear are the technical legal limits, if any, on the right of spouses or partners to continue to provide the same material comfort as always to their deserter partners. But the fact that there is only one such reported case may suggest reluctance on the part of the government, or courts, to pursue such cases.

 

Remember, though, that we live in a reactionary time, and lack of precedent is no guarantee that the government will not seek to cast a wider net in the future – especially if the supply of soldiers available to sustain a costly war continues to dwindle.

[1]  Among the limits, the privilege does not apply to unmarried couples or domestic partners. It does not apply to non-verbal actions or gestures. And the privilege may dissolves in cases where the spouses are jointly charged, or charged with conspiring.

[2] See 18 U.S.C. § 2 (attempt), and § 371 (conspiracy). Note also that the government has recourse to 18 U.S.C. § 1071 (harboring a wanted person, knowing that an arrest warrant has been issued).

[3] Breeze is a companion case with U.S. v. Michael, supra, which concerned the prosecution of the wife based on similar charges.

